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§1206.362

highest price a prudent lessee can re-
ceive through legally enforceable
claims under its contract.

(1) Absent contract revision or
amendment, if you fail to take proper
or timely action to receive prices or
benefits to which you are entitled, you
must pay royalty based upon that ob-
tainable price or benefit.

(2) Contract revisions or amendments
you make must be in writing and
signed by all parties to the contract.

(3) If you make timely application
for a price increase or benefit allowed
under your contract, but the purchaser
refuses and you take reasonable meas-
ures, which are documented, to force
purchaser compliance, you will owe no
additional royalties unless or until you
receive additional monies or consider-
ation resulting from the price increase.
This paragraph (f)(3) will not be con-
strued to permit you to avoid your roy-
alty payment obligation in situations
where a purchaser fails to pay, in
whole or in part or timely, for a quan-
tity of geothermal resources or elec-
tricity.

§1206.362 What are my responsibilities
to place production into marketable
condition and to market produc-
tion?

You must place geothermal resources
and byproducts in marketable condi-
tion and market the geothermal re-
sources or byproducts for the mutual
benefit of the lessee and the lessor at
no cost to the Federal Government. If
you use gross proceeds under an arm’s-
length contract in determining roy-
alty, you must increase those gross
proceeds to the extent that the pur-
chaser, or any other person, provides
certain services that the seller nor-
mally would be responsible to perform
to place the geothermal resources or
byproducts in marketable condition or
to market the geothermal resources or
byproducts.

§1206.363 When is an ONRR audit, re-
view, reconciliation, monitoring, or
other like process considered final?

Notwithstanding any provision in
these regulations to the contrary, no
audit, review, reconciliation, moni-
toring, or other like process that re-
sults in a redetermination by ONRR of
royalty or fees due under this subpart

30 CFR Ch. VII (7-1-14 Edition)

is considered final or binding as
against the Federal Government or its
beneficiaries until ONRR formally
closes the audit period in writing.

§1206.364 How do I request a value or
gross proceeds determination?

(a) You may request a value deter-
mination from ONRR regarding any
geothermal resources produced from a
Class I lease or for byproducts pro-
duced from a Class I, Class II, or Class
III lease. You may also request a gross
proceeds determination for a Class II or
Class III lease. Your request must:

(1) Be in writing;

(2) Identify specifically all leases in-
volved, all owners of interests in those
leases, and the operator(s) for those
leases;

(3) Completely explain all relevant
facts. You must inform ONRR of any
changes to relevant facts that occur
before we respond to your request;

(4) Include copies of all relevant doc-
uments;

(6) Provide your analysis of the
issue(s), including citations to all rel-
evant precedents (including adverse
precedents); and

(6) Suggest your proposed gross pro-
ceeds calculation or valuation method.

(b) In response to your request:

(1) The Assistant Secretary, Policy,
Management and Budget, may issue a
determination; or

(2) ONRR may issue a determination;
or

(3) ONRR may inform you in writing
that ONRR will not provide a deter-
mination. Situations in which ONRR
typically will not provide any deter-
mination include, but are not limited
to:

(i) Requests for guidance on hypo-
thetical situations; and

(ii) Matters that are the subject of
pending litigation or administrative
appeals.

(c)(1) A determination signed by the
Assistant Secretary, Policy, Manage-
ment and Budget, is binding on both
you and ONRR until the Assistant Sec-
retary modifies or rescinds it.

(2) After the Assistant Secretary
issues a determination, you must make
any adjustments in royalty payments
that follow from the determination
and, if you owe additional royalties,
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pay the royalties owed together with
late payment interest computed under
§1218.302 of this chapter.

(3) A determination signed by the As-
sistant Secretary is the final action of
the Department and is subject to judi-
cial review under 5 U.S.C. 701-706.

(d) A determination issued by ONRR
is binding on ONRR and delegated
States, but not on you, with respect to
the specific situation addressed in the
determination unless ONRR (for
ONRR-issued determinations) or the
Assistant Secretary modifies or re-
scinds it.

(1) A determination by ONRR is not
an appealable decision or order under
30 CFR part 1290.

(2) If you receive an order requiring
you to pay royalty on the same basis as
the determination, you may appeal
that order under 30 CFR part 1290.

(e) In making a determination, ONRR
or the Assistant Secretary may use
any of the applicable criteria in this
subpart.

(f) A change in an applicable statute
or regulation on which any determina-
tion is based takes precedence over the
determination after the effective date
of the statute or regulation, regardless
of whether ONRR or the Assistant Sec-
retary modifies or rescinds the deter-
mination.

(g) ONRR or the Assistant Secretary
generally will not retroactively modify
or rescind a determination issued
under paragraph (d) of this section, un-
less:

(1) There was a misstatement or
omission of material facts; or

(2) The facts subsequently developed
are materially different from the facts
on which the guidance was based.

(h) ONRR may make requests and re-
plies under this section available to the
public, subject to the confidentiality
requirements under §1206.365.

[72 FR 24459, May 2, 2007, as amended at 78
FR 30204, May 22, 2013]

§1206.365 Does ONRR protect infor-
mation I provide?

Certain information you submit to
ONRR regarding royalties or fees on
geothermal resources or byproducts,
including deductions and allowances,
may be exempt from disclosure. To the
extent applicable laws and regulations

§1206.450

permit, ONRR will keep confidential
any data you submit that is privileged,
confidential, or otherwise exempt from
disclosure. All requests for information
must be submitted under the Freedom
of Information Act regulations of the
Department of the Interior at 43 CFR
part 2.

§1206.366 What is the nominal fee that
a State, tribal, or local government
lessee must pay for the use of geo-
thermal resources?

If a State, tribal, or local govern-
ment lessee uses a geothermal resource
without sale and for public purposes—
other than commercial production or
generation of electricity—the State,
tribal, or local government lessee must
pay a nominal fee. A nominal fee
means a slight or de minimis fee. ONRR
will determine the fee on a case-by-
case basis.

Subpart I—OCS Sulfur [Reserved]
Subpart J—Indian Coal

SOURCE: 61 FR 5481, Feb. 12, 1996, unless
otherwise noted.

§1206.450 Purpose and scope.

(a) This subpart prescribes the proce-
dures to establish the value, for roy-
alty purposes, of all coal from Indian
Tribal and allotted Ileases (except
leases on the Osage Indian Reservation,
Osage County, Oklahoma).

(b) If the specific provisions of any
statute, treaty, or settlement agree-
ment between the Indian lessor and a
lessee resulting from administrative or
judicial litigation, or any coal lease
subject to the requirements of this sub-
part, are inconsistent with any regula-
tion in this subpart, then the statute,
treaty, lease provision, or settlement
shall govern to the extent of that in-
consistency.

(c) All royalty payments are subject
to later audit and adjustment.

(d) The regulations in this subpart
are intended to ensure that the trust
responsibilities of the United States
with respect to the administration of
Indian coal leases are discharged in ac-
cordance with the requirements of the
governing mineral leasing laws, trea-
ties, and lease terms.
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